PARKSWATCHSCOTLAND
Address | Phone | Link | Email

Health and safety and access rights — the implications for outdoor recreation and
landowners
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Fountains Forestry sign by bridge in Monchyle Glen by Loch Voil: “WARNING PEDESTRIANS No h:

Part of the reason for my recent visit to Balquhidder (see here) was to take a closer look at the forestry
plantation in Monachyle Glen, the one which was sold off on the cheap by Forest and Land Scotland
(see here). The road up the glen has been upgraded in preparation for timber harvesting/profit
reaping and various new health and safety signs have been erected.

Health and safety is, of course, extremely important. Far too many people still die or are injured at work
as a result of health and safety failings. The lack of adequate health and safety measures that were in
place to protect NHS, other staff and the general population during the early stages of the Covid
pandemic provides a notable recent example and resulted in hundreds of unnecessary deaths. There
are, however, important differences between the moral and statutory duties of employers under Health
and Safety legislation and the moral and obligations of landowners and land-managers in relation to
the in relation to people exercising their access rights.

The Land Reform (Scotland) Act 2003, which enshrined the freedom to roam in law, created no new
health and safety obligations for landowners and left the law on occupiers liability as it was. Over time
both statute and case law had established that, broadly speaking, the public who visited the
countryside for outdoor recreation did so at their own risk. The main . obligation of landowners under
health and safety legislation and the duty to care was to alert the-publie to “unnatural” risks, like hidden
mineshafts, and land management operations which could ‘cause‘accidents . The consequence was a
healthy distinction between the responsibilities of landowners/managers and the responsibilities of
visitors to the countryside who were expected to'take reasonable regard for their own health and safety.

This has mostly worked verywell"andin relation to potentially dangerous activities like deer stalking,
land managers have managed to carry out on shooting deer safely with no risk to the public with very
little impact on rights of access. It has been considerably helped by both “sides” being prepared to co-
operate on the ground and showing a degree of common sense.

In the twenty years since the Land Reform Act was passed, however, some of those separate
responsibilities have started to blur. The worst example is Historic and Environment Scotland’s closure
of the Radical Rd in Edinburgh (see here) due to the natural hazard of stonefall on Salisbury Crags. If
that was applied Scotland wide mountaineering as an activity would stop tomorrow. While HES have
only been able to do this because of the arcane Holyrood Park Regulations, which should have been
repealed 20 years ago, their action does risk setting a precedent that it is acceptable to limit access to
parts of the countryside which are inherently dangerous on health and safety grounds.

The danger is that once health and safety is viewed as applying generally to the exercise of access
rights, which includes the right to use bridges across rivers, it will grow arms and legs. The photo
above provide a good example. Why warn people that there are no handrails when this is obvious
(except to people with visual impairments who could not read the sign!).

There is no need for handrails or safety tape on bridges such as this, a mere two feet above the burn,
and to suggest otherwise risks creating huge costs for landowners. The consequences of handrails
becoming standard “safety” practice on bridges such as this are predictable: some landowners will
choose to remove bridges rather than incur such costs. Ironically, this will increase the likelihood of
accidents as walkers cross burns in spate or slip while boulder hopping.
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Many visitors to the countryside will have chosen to use bridges that are far narrower and more
dangerous then this and some will have chosen to use a single ricketty plank that some unknown
person has placed across a burn. An integral part of outdoor recreation is weighing up the options and
risks as part of making choices. If the person then has an accident that should be viewed as their
responsibility not the responsibility of the landowner.
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Bridge lower down the glen W|thout safety tape Note the hole in the centre WhICh was Iarge enough
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This post was prompted by another bridge, slightly lower down the glen, where there was a hole in
exactly the place where Fountains Forestry was advising pedestrians to walk due to the lack of a
handrail! Ridiculous health and safety advice! While reasonably obvious in daylight, the hold was not
nearly so obvious as the lack of a handrail and could easily be missed in the dark. If the Fountain
Foresty safety tape should have been anywhere, it should have been around this hole!

The unthinking application of health and safety to obvious risks associated with land-management in
the countryside not only exposes health and safety to ridicule (not a good think as it is a serious
matter) but also threatens undermine the principle that visitors have a responsibility to take reasonable
care for their own safety. While under health and safety legislation land managers clearly have
obligations to take precautions to prevents accidents — such as the hole in the bridge which poses risks
to both staff and visitors — it should not be taken too far as in the “warnings” about the lack of handrails
and applied to “risks” that are obvious. Health and safety needs to focus on what matters.

The forest industry has in my view generally got better in the twenty years since the Land Reform Act
in reconciling health and safety considerations with access rights. For example, instead of trying to
shut down access to whole forests when felling operations are taking place, as a result of dialogue with
recreational organisations like the Ramblers it has developed a suite of measures to enable continued
access while protecting people from risks such as being run overby machinery or hit by falling trees. It
is now, for example, almost standard practice for machine aperators to stop to let walkers past. That is
to be commended and every visitor to forests should'show their appreciation.

It would be a great shame if that shared approach to risk, which is based on the common sense view
that everyone needs to take responsibility for their own actions (in forests that means waiting to make
sure the machine operators have seen you), were undermined by managers trying to guard
themselves against every conceivable risk.

If we, by which | mean both land managers and outdoor recreationists, are not prepared to draw and
line and clearly state that handrails are not needed on broad bridges for pedestrians then the
implications for footpaths and access more generally are immense..
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