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The Carn Leth Choin hill track — a step in the right direction by the Cairngorms
National Park

Description

The lower art of th track on Carn Leth Choin (foreground upper right) which Highlad Council
a permitted development not requiring planning permission

Following my post questioning what the Cairngorms National Park Authority was doing about the
unlawful hill track leading onto Carn Leth Choin in upper Glen Banchor, west of Newtonmore (see here)
, I wrote to the Cairngorms National Park Authority. On 8th March (I have been in Norway in-between)
| received this response from Murray Ferguson:
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“Concerns about the track at Carn Leth Choin, Cluny Estate were brought to CNPA'’s attention
in 2014 and the CNPA raised the issue with Highland Council and Scottish Natural Heritage
who had both been involved at earlier stages. Highland Council had previously determined
that a lower section of the track was permitted development for agricultural purposes and so
no further action could be taken. It appears that there was some confusion between SNH and
the CNPA/Highland Council at the time over further part of the track and what had been
authorised and only in 2015 did all the bodies come to understand the issues properly. A site
visit was undertaken with SNH and Highland Council in October 2015.

Following the site visit, SNH undertook to pursue the previous owner of the estate on the
grounds that the track was a breach of The Nature Conservation (Scotland) Act 2004. The
case was subsequently investigated by Police Scotland’s Wildlife Crime team and CNPA were
advised to hold off our own investigations while the criminal investigations were undertaken.
Police Scotland concluded that there was insufficient evidence to pursue prosecution.

This was reported to the CNPA in June 2016 and we re-opened our investigation in July
2016.The CNPA are currently in dialogue with the estate’s-representatives and Scottish
Natural Heritage about restoration of ground and.mitigation of impacts and a meeting is taking
place soon that our Head of Planning will attend. If action is not taken voluntarily by the estate
in the next few months then the CNPA will-move to take formal action.”

| believe this response is extremely welcome. It helps explain the background and makes it very clear
that the CNPA is taking this issue seriously (and | would have to say is quite a contrast to the way in
which the Loch Lomond and Trossachs National Park responds to concerns which | have raised with
them about hill tracks). | believe though its worth considering some of the detail and the implications.

Commentary

One of the problem with the preventing unlawful hill tracks, such as the one onto Carn Leth Choin, is
that existing tracks have not been clearly mapped by planning authorities, including our National
Parks. This makes it very difficult for Planning Authorities to establish when extensions have taken
place and whether they should have come under the Prior Notification rules which came into force in
December 2014 (this has been a problem for the CNPA on Deeside where the Dinnet Estate claimed
its track extensions were completed prior to the new rules). In this case it has led to delays because
its not been absolutely clear which section of track was agreed to by Highland Council as a permitted
development. The solution to this problem was demonstrated by Kincardine and Deeside Council
over 20 years ago when they marked the end points of all hill tracks on their Local Plan maps — a
precedent that our National Parks should now follow.
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This section of track of the Carn Leth Choin track was treated by Highland Council as a permitted de
but it sits within the Monadliath SSSI and was an “Operation Requiring Consent”.
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Only the lowest section of the hill track is outwith the Mondliath SSSI

While it can be difficult for Planning Authorities to prove that a track is NOT for agricultural purposes
and therefore not a permitted development, in this case | believe Highland Council Planning
Department made a serious mistake. Soon after crossing the Allt Madagain (top photo) the track
enters the Monadliath Site of Special Scientific Interest and any track construction with this protected
area was an “Operation Requiring Consent” from SNH:
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The Operations Requiring Consent for the Monadliath SSSI that relate to tracks and vehicle use

Its not clear from the CNPA response if Highland Council planning department checked with SNH
before agreeing to the lower part of the track as a permitted development as they are supposed to do
for all developments within protected areas. If they did do so, there are some obvious questions that
need to be asked about why SNH agreed to this. If Highland Council failed to do so that would have
made it very difficult for SNH to take action subsequently.
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The section of track which as allowed as a prmitted deelopment appears to terminate at this larg
at over 650m up the hill. The construction has been undertaken with no regard for this being a SSSI

In my view this was a serious planning failure. The lower section of track is too steep and is already
eroding away. The landscape scar can only get worse. In this case this is not the fault of the CNPA
as they can only “call-in” development that their constituent Councils and Planning Authorities have
identified as requiring planning permission.

The fact that SNH referred the construction of the new section of track that leads to the summit of Carn
Leth Choin to Police Scotland is significant. Breach of the Operations Requiring Consent is a criminal
offence and the evidence shows that this clearly happened in this case: the photos below show
extraction of materials, road construction and use of vehicles all of which needed permission. It
would be in the public interest to know why Police Scotland decided not to prosecute in this case — it
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would have sent a clear signal to landowners all over Scotland of the consequences of ignoring the law
governing protected areas. Its difficult to avoid the suspicion that as with raptor persecution Police
Scotland treat landowners differently to the rest of the population — as being above the law.

Taking what the CNPA has said at face value, there are serious challenges with restoring this track.
The material that forms the track needs to be returned to the “borrow pits” from which it was sourced.
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I would suggest this material, which appears to have been simply dumped on existing vegetation
(which was protected — its montane heath) cannot simply be removed by heavy machinery because
that will simply further damage the ground underneath. The final removal of aggregate and restoration
of the ground surface both beneath the track and over the borrow pits once the material has been
replaced there will need to be by hand. That will require a skilled workforce which at present does not
really exist because there has been no attempt to restore any hill tracks since NTS acquired Mar
Lodge Estate and restored the Beinn a Bhuird track.

Any restoration will be very expensive but luckily the new owners, who were not responsible for
constructing the track, do not lack a bob or two. They can either afford to pay for the restoration
themselves or pay whatever it needs to recover money from the previous owner — who made £3.7m on
the Cluny Estate in the fourteen years he owned it. For excellent background on the estate sale see

Andy Wightman'’s blog
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Qatar royal family buy Cluny Estate

Its time for the CNPA to be resolute and there are welcome signs that in this case they might be so.
They only need to tackle successfully one unlawful hill track in the National Park and all landowners
will start to take note of the risks of failing to comply with the law.

Use of vehicles, which is a Operatio Requirin Consent, etnds beyond the end of the unlawful h
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